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Special Rule 46.  Mainframe Computer Access.
Basis and Purpose. The statutory bases for this rule are sections 39-21-112(1), 39-26-102, 39-26-104, 39-26-122, and 39-26-713(1)(a), C.R.S. The purpose of this rule is to provide guidance regarding the tax treatment of mainframe computer access, including the sourcing of taxable sales, the distinction between mainframe computer access and computer software, and the taxability of mixed transactions involving both mainframe computer access and computer software.
(1)
General Rule. Except as otherwise provided in this rule, sales of mainframe computer access are:

(a)
considered to be the lease or rental of computer equipment for the purpose of storing or processing data;

(b)
sales of tangible personal property for Colorado sales tax purposes; and 
(c)
subject to Colorado and state-administered local sales taxes if sourced to a location in Colorado. 
(2)
Definitions. As used in this rule, unless context otherwise requires:
(a)
“Application service provider" has the same meaning as set forth in section 39-26-102(15)(c)(II)(A), C.R.S.

(b)
“Computer equipment" includes servers, cabling, or other networking and telecommunications equipment used for the purpose of providing mainframe computer access. “Computer equipment” does not include shelving, server racks, cabinets, rafters, raised floors, cooling equipment, fire suppression equipment, building security equipment, furniture, emergency power supplies, or other similar property for the purpose of supporting the computer equipment.
(c)
“Electronic computer software delivery” has the same meaning as set forth in section 39-26-102(15)(c)(II)(C), C.R.S.

(d)
“Long-term contract” means a contract for mainframe computer access for a term of more than thirty-six months.

(e)
“Mainframe computer access” has the same meaning as set forth in section 39-26-102(5.7), C.R.S., and is further clarified and illustrated as provided in this paragraph (2)(e).
(i)
“Mainframe computer access” means the provision of access to computer equipment for the purpose of storing or processing data. “Mainframe computer access” includes remote access to servers or cloud computing. Examples of retail sales of mainframe computer access include the following:
(A)
An individual pays a monthly fee to Company A to store personal files “in the cloud.”
(B)
A convenience store contracts with Company B to save the most recent thirty days of footage from its video surveillance system on a remote server.
(C)
A law firm pays to store its electronic documents off-site on Company C’s remote server, which can be accessed by its employees from anywhere.
(D)
A data scientist pays Company D for access to “the cloud” to run complex algorithms.
(ii)
“Mainframe computer access” does not include the provision of access to computer equipment for the purpose of examining or acquiring data maintained by the vendor. Examples of sales that are not sales of mainframe computer access include the following:
(A)
A financial institution pays for access to real-time and historical market data and for the ability to query the database, create customized reports, and use search and filter options.

(B)
A law firm pays for access to an online legal research service that allows users to query databases of case law, statutes, periodicals, and academic articles and to download documents.

(iii)
“Mainframe computer access” does not include the provision of access to computer equipment incident to electronic computer software delivery or incident to the use of computer software hosted by an application service provider. A sale of remote access to computer software is primarily a purchase of computer software that is excluded from the definition of “tangible personal property” in section 39-26-102(15), C.R.S., and not subject to tax. Examples of nontaxable sales of computer software or access to computer software include the following:
(A)
An individual pays for an “online version” of word processing software without downloading or installing the program onto a computer.
(B)
A company pays for a “cloud-based” subscription to human resources software that allows employees to enter timekeeping information and manages payroll processing.

(f)
“Provider” means a person selling mainframe computer access.

(g)
“Purchaser” means a person purchasing mainframe computer access.
(h)
“Related party” means:

(i)
any natural person related to the lessor by blood, marriage, or adoption;

(ii)
any corporation, limited liability company, partnership, association, trust, or other legal entity that the lessor owns or controls either directly or indirectly; or

(iii)
any individual, corporation, limited liability company, partnership, association, trust, or other legal entity that owns or controls the lessor either directly or indirectly.
(i)
“Short-term contract” means a contract for mainframe computer access for a term of thirty-six months or less.

(j)
“State-administered local sales taxes” includes any sales tax imposed by a statutory local government, special district, or requesting home rule jurisdiction that is collected, administered, enforced, and distributed by the Department.

(3)
Short-Term Contracts. A short-term contract for mainframe computer access is a retail sale subject to Colorado and state-administered local sales taxes unless the provider has paid the applicable Colorado and state-administered local sales or use taxes upon their acquisition of the computer equipment accessed by the purchaser under the terms of the short-term contract. If the provider has paid the applicable Colorado and state-administered local sales or use taxes upon their acquisition of the computer equipment accessed by the purchaser under the terms of the short-term contract, that short-term contract is exempt from Colorado and state-administered local sales or use taxes.
(4)
Sourcing. Because retail sales of mainframe computer access are considered to be the lease or rental of computer equipment for the purpose of storing or processing data, they are sourced as such pursuant to section 39-26-104(3)(b), C.R.S. All payments for mainframe computer access are sourced to the location of the computer equipment that is accessed for the purpose of storing or processing data.  
(a)
Leases or Rentals That Require Periodic Payments.
(i)
The first periodic payment is sourced, pursuant to section 39-26-104(3)(a) and (3)(b)(I)(A), C.R.S., to the location of the computer equipment that is accessed for the purpose of storing or processing data. For sourcing purposes, such location is considered to be the business location of the provider and the purchaser is considered to receive the leased or rented computer equipment at this location.
(ii)
Subsequent periodic payments for mainframe computer access are sourced pursuant to section 39-26-104(3)(b)(I)(A), C.R.S., to the location of the computer equipment that is accessed for the purpose of storing or processing data. For sourcing purposes, such location is the primary property location.

(b)
Leases or Rentals That Do Not Require Periodic Payments. The sole payment for a lease or rental that does not require periodic payments is sourced pursuant to section 39-26-104(3)(a) and (3)(b)(I)(B), C.R.S., to the location of the computer equipment that is accessed for the purpose of storing or processing data. For sourcing purposes, such location is considered to be the business location of the provider and the purchaser is considered to receive the leased or rented computer equipment at this location.
(5)
Mixed Transactions. The taxability of a mixed transaction including mainframe computer access and either electronic computer software delivery or the use of computer software hosted by an application service provider is determined under this paragraph (5). For the purpose of this paragraph (5), the term “computer software” includes electronic computer software delivery and the use of computer software hosted by an application service provider.
(a)
Separable Transactions. If the mixed transaction is separable, the tax treatment of the transaction is determined pursuant to this paragraph (5)(a). 
(i)
Separability. A mixed transaction is separable if:

(A)
the price of the mainframe computer access can be meaningfully separated from the price commanded by the computer software;
(B)
the mainframe computer access and computer software could each be provided separately and independently of the other; and

(C)
the provider does, in fact, offer to sell the mainframe computer access and computer software separately.

(ii)
Tax Treatment of Separable Transactions. Separable transactions are subject to sales tax as provided in this paragraph (5)(a)(ii).

(A)
Separate Statement of Charges. If the prices for the mainframe computer access and computer software included in a separable transaction are stated separately on the written sales contract, seller's invoice, receipt, or other written document issued in connection with the sale, sales tax is imposed and computed on only the purchase price for the mainframe computer access, except as otherwise provided in this paragraph (5)(a)(ii)(A). If the prices stated for the mainframe computer access and computer software do not reasonably reflect the fair market value of each, the sales tax is imposed and computed as though the prices were not stated separately, as provided in paragraph (5)(a)(ii)(B) of this rule.

(B)
Charges Not Separately Stated. 
(I)
Except as otherwise provided in paragraph (5)(a)(ii)(B)(II) of this rule, if the prices for the mainframe computer access and computer software included in a separable transaction are not stated separately on the written sales contract, seller's invoice, receipt, or other written document issued in connection with the sale, sales tax is imposed and computed on the entire purchase price for the mixed transaction.

(II)
No sales tax is imposed on a separable transaction if the prices for the mainframe computer access and computer software included in a separable transaction are not stated separately on the written sales contract, seller's invoice, receipt, or other written document issued in connection with the sale and the price of the mainframe computer access, determined in accordance with paragraph (5)(a)(i) of this rule, is ten percent or less of the total purchase price.
(b)
Inseparable Transactions. The taxability of a mixed transaction that is not separable under paragraph (5)(a)(i) of this rule is determined under this paragraph (5)(b). The taxability of an inseparably mixed transaction is determined by the true object sought by the buyer. The true object test analyzes the totality of the circumstances to determine whether the true object sought by the buyer is mainframe computer access or computer software.
(i)
An inseparably mixed transaction is taxable if the true object sought by the buyer is mainframe computer access and the computer software is incidental thereto. Sales tax is imposed on the full purchase price of the inseparably mixed transaction. 

(ii)
An inseparably mixed transaction is not taxable if the true object sought by the buyer is the computer software and the mainframe computer access is incidental thereto. 
(6)
Wholesale Sales of Mainframe Computer Access. If mainframe computer access is purchased in accordance with section 39-26-102(19), C.R.S., for the primary purpose of reselling such mainframe computer access, such purchase is a tax-exempt wholesale sale and the resale is subject to this rule. If the reseller uses for their own purpose any portion of the purchased mainframe computer access, the entire purchase is subject to sales or use tax, as applicable. A short-term contract to resell mainframe computer access is exempt under section 39-26-713(1)(a), C.R.S., if the reseller paid Colorado sales or use tax on the acquisition of the mainframe computer access.
(7)
Purchases of Computer Equipment to Provide Mainframe Computer Access. 
(a)
Long-Term Contracts. A provider’s purchase of computer equipment for a long-term contract is a wholesale sale, and therefore exempt from sales and use tax, only if it falls within the definition set forth in section 39-26-102(19)(a), C.R.S., and meets the requirements for exemption in section 39-26-713(2)(b), C.R.S. To be considered a wholesale sale, the primary purpose for acquiring the computer equipment must, as determined by objective standards, be for the fulfillment of a long-term contract without any other use by the provider or any related party. If the provider uses or intends to use the computer equipment or uses it or intends to use it to provide mainframe computer access to a related party, the exemption does not apply, and the provider must pay sales tax on the full purchase price of the computer equipment at the time of purchase.
(b)
Short-Term Contracts. A provider may purchase computer equipment for a short-term contract tax-free only if the provider has been granted written permission from the Department in writing to do so. A provider may request such permission only if they agree to collect all applicable Colorado and state-administered local sales taxes on the payments received for the mainframe computer access they sell. A provider may not request such permission with respect to any computer equipment the provider intends to use or provide to a related party for use. Providers may request permission by filing Department form DR 0440. 
(8)
Purchases of Electricity to Provide Mainframe Computer Access. Purchases of electricity by a provider to power computer equipment or any other equipment used to provide mainframe computer access do not qualify for exemption under section 39-26-102(21) or 39-26-715(2)(c), C.R.S.
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